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Some Implications of Legal Tender Status of U.S. Currency

Questions have been raised as to the implications of the
legal tender status of currency in the United States under
existing law. This memorandum examines that issue in the context
of (1) debts owed by one private party to another; (2) debts owed
by a private party to the Federal government; and (3) Treasury's
obligations to convert U.S. currency from one form to another.

A. Background

The Constitution grants to Congress power "Ti coin Money,
regulate the Value thereof, and of foreign Coin." In addition
to this specific grant of authority, the Constitution grants
Congress the power "to make all Laws which shall be necessary and
proper for carrying into Execution" the enumerated powers.

These provisions, together with the powers to lay and collect
taxes, to borrow money, and to regulate commerce, give Congress
comprehensive authority over the currency and the monetary system
of the United States.3 Only Congress, and not the Statis, may
declare what shall be money and may regulate its value.

Pursuant to this authority, Congress may take such measures
as it deems necessary and proper to.provide a uniform currency
with an equal value in every state. Congress may define what
constitutes legal tender, and may-make certain things legal
tender only for specific purposes. The exercise of these powers
has been upheld on several occasions by the Supreme Court: 8
Congress may issue paper money not redeemable in gold or silver ;
may prohibi§ the mutilating, melting, or exporting of gold or
silverlﬁoin ; may prohibit clauses requiring payment in gold or
silver™ ; and may, in exercising these powers, suspend the
operation of provisions of contracts between private parties11
entered into either before or after the date of legislation.”™
Thus, Congress has plenary powers to establish, regulate, and
control the national currency; judicial review extends only to
whether the measures taian have a reasonable relation to a
constitutional purpose.

B. Contracts Between Private Parties

Private parties may attempt to contract to receive payment
for debts (1) in "dollars"; (2) in a particular form of U.S.
currency; or (3) in foreign currency or some medium other than
currency. This section considers whether offers of alternative
payment will satisfy such obligations, and whether such
obligations may be enforced.
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31 USCA section 392 provides that "all coins and currencies
of the United States.... shall be legal tender for all debts,
public and private." If a contract does not specify the medium
of payment required, the obligation may be fulfilled by tendering
payment of the required sum in any "coin and currency of the
United States." At least in one instance, where there was a
legitimate business reason for doing so, a court has held that a
creditor may restrict payment to certain forms of legal tender if
prior notice is given. That court held that a railroad company
could require passengers to pay fares in nickels, rathe£3than
pennies, where its fare machines accepted only nickels. On the
other hand, a credi&or need not accept payment in a medium other
than legal tender. This outcome does not change if a contract
specifies only that payment be made in "dollars"; a creditor may
not subsequently igquire that payment be made in any particular
coin or currency.

A clause in a contract, requiring payment in a particular
coin or currency, or in gold or silver, may be enforceable, but
only if the underlying obligation was created on or after October
28, 1977. Congress determined in 1933 that such clauses were
against public policy, and could bisdischarged by payment of an
equivalent amount in legal tender. In 1977, however, Congress
made this prohibition inapplicable to obi§gations issued on or
after the effective date of P.L. 95-~147.

Private parties may voluntarily contract to make or receive
paymentlén a medium of exchange other than United States legal
tender. It appears that the cases which permit a creditor to
demand payment in a specified form of legal tender would
authorize a creditor to refuse payment in legaigtender where a
contract specifies some other form of payment. Such contracts
are not necessarily enforceable, however; courts have discretion
to require specific performance of the contract obligation, or to
award payment of an equivalent amount in damages. Specific
performance will be awarded only in extraordinary circumstances,
where dollar damages 3ge not an adequate substitute for the
promised performance. Further, Whﬁie damages are awarded,
they must be denominated in dollars.

C. Obligations of Private Parties to the U.S. Government

The U.S. Government is not required by statute to demand
that all obligations owed to it be paid with legal tender.
Therefore, the U.S. Government may enter into contracts which
provide that payment be made in foreign currency, gold or silver,
or some other medium of exchange which is not legal tender.

Where a contract does not provide how payment must be made, or
provides that payment be made in dollars, any form of legal
tender must be accepted. This is because, as noted above, 31
USCA section 392 provides that coins and currencies of the United
States "shall be legal tender for all debts, public and private,
public charges, taxes, duties, and dues."
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Where a contract provides that payment be made in something
other than dollars, however, section 392 does not require that
the U.S. Government accept only legal tender. Section 392
applies to only those debts which may be paid in legal tender; it
requires only that where the U.S. Government does not specify
otherwise, payment in any U.S. coin or currency will satisfy the
debt. In addition, this section has been held to authorize the
U.S. Government to refusizto accept payment of taxes in a medium
other than legal tender. Thus, for the purposes of 31 USCA
section 392, the U.S. Government has the same status as a private
party.

31 USCA section 371 provides that the money of account of
the United States shall be expressed in dollars and decimal
portions thereof, and also provides generally that "all accounts
in the public offices and all proceedings in the courts. shall be
kept and had in conformity to this regulation.™ Accordingly,
judgments in United Stateszgourts, for the payment of damages,
must be stated in dollars. In addition, it requires that th§4
IRS maintain records and measure transactions in dollar terms.
However, there are no cases addressing the gquestion whether this
section limits in any way the authority of the Executive Branch
to enter into obligations not denominated in dollars. In any
event, the U.S. Government in many instances has been authorized
by statute to enter into such contracts (e.g., the Commodity
Credit Corporation may agree to barter agricultural commodities
for other specified commodities; the United States Treasury may
borrow foriggn currencies and purchase and sell foreign
exchange). The U.S. Government, however, would be situated
similarly to a private litigant seeking to enforce such an
agreement in court.

D. Conversian of Various Forms of United States Currency
by Treasury

Treasury has a very limited obligation under existing law to
convert coins and currencies of the United States when requested
to do so by lawful holders thereof. That obligation is set forth
in 31 USCA section 773a:

The lawful holders of the coins or currencies of
the United States shall be entitled to exchange them,
dollar for dollar, for other coins or currencies which
may be lawfully acquired and are legal tender for
public and private debts. The Secretary of the
Treasury is authorized and directed to make such
exchanges and payments upon presentation hereunder in
the manner provided in regulations prescribed by him.

Neither this nor any other provision of law requires
Treasury to redeem any particular currency or coin for any other.
Further, any exchanges under section 773a must be made on a
dollar for dollar basis, rather on the basis of the bullion value
or the numismatic value of coins or currency received.
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