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Some Impl ica t ions  of Legal Tender S t a t u s  of U.S. Currency 

Ques t ions  have been r a i s e d  a s  t o  t h e  i m p l i c a t i o n s  of t h e  
l e g a l  tender  s t a t u s  of cu r rency  i n  t h e  United S t a t e s  under 
e x i s t i n g  law. This  memorandum examines t h a t  i s s u e  i n  t h e  c o n t e x t  
of (1) d e b t s  owed by one p r i v a t e  p a r t y  t o  a n o t h e r ;  ( 2 )  d e b t s  owed 
by a  p r i v a t e  p a r t y  t o  t h e  Federa l  government; and ( 3 )  Treasury ' s  
o b l i g a t i o n s  t o  conver t  U.S. cu r rency  from one form t o  ano the r .  

A. Background 

The C o n s t i t u t i o n  g r a n t s  t o  Congress power "T? c o i n  Money, 
r e g u l a t e  t h e  Value t h e r e o f ,  and of f o r e i g n  Coin." In  a d d i t i o n  
t o  t h i s  s p e c i f i c  g r a n t  of a u t h o r i t y ,  t h e  C o n s t i t u t i o n  g r a n t s  
Congress t h e  power " t o  make a l l  Laws which s h a l l  be necessqry and 
proper  f o r  c a r r y i n g  i n t o  Executionw t h e  enumerated powers. 
These p r o v i s i o n s ,  t o g e t h e r  wi th  t h e  powers t o  l a y  and c o l l e c t  
t a x e s ,  t o  borrow money, and t o  r e g u l a t e  commerce, g i v e  Congress 
comprehensive a u t h o r i t y  over  t h e  cur rency  and t h e  monetary system 
of t h e  United S t a t e s .  3 Only Congress,  and n o t  t h e  S t a t g s ,  may 
d e c l a r e  what s h a l l  be money and may regulahe  its value .  

Pursuant  t o  t h i s  a u t h o r i t y ,  Congress may t a k e  such measures 
a s  it deems necessary  and proper  togprov ide  a  uniform currency 
with an equa l  va lue  i n  evEry s t a t e .  Congress may d e f i n e  what 
c o n s t i t u t e s  l e g a l  t ender ,  and may,make c e r t a i n  t h i n g s  l e g a l  
tender  on ly  f o r  s p e c i f i c  purposes.  The e x e r c i s e  of t h e s e  powers 
has been upheld on s e v e r a l  occas ions  by t h e  Supreme Court: 
Congress may i s s u e  paper money no t  redeemable i n  gold or  s i l v e r 8 ;  
may p r o h i b i h  t h e  m u t i l a t i n g ,  m e l t i n g ,  o r  expor t ing  of gold  o r  
s i l v e r l e o i n  ; may p r o h i b i t  c l a u s e s  r e q u i r i n g  payment i n  gold  o r  
s i l v e r  ; and may, i n  e x e r c i s i n g  t h e s e  powers, suspend t h e  
o p e r a t i o n  of p rov i s ions  of c o n t r a c t s  between p r i v a t e  p a r t i e s l l  
e n t e r e d  i n t o  e i t h e r  before  o r  a f t e r  t h e  d a t e  of l e g i s l a t i o n .  
Thus, Congress has p lenary  powers t o  e s t a b l i s h ,  r e g u l a t e ,  and 
c o n t r o l  t h e  n a t i o n a l  currency;  j u d i c i a l  review extends  only  t o  
whether t h e  measures t a l p  have a  r easonab le  r e l a t i o n  t o  a  
c o n s t i t u t i o n a l  purpose. 

B. C o n t r a c t s  Between P r i v a t e  P a r t i e s  

P r i v a t e  p a r t i e s  may a t t e m p t  t o  c o n t r a c t  t o  r e c e i v e  payment 
f o r  d e b t s  (1) i n  n d o l l a r s w ;  ( 2 )  i n  a  p a r t i c u l a r  form of U.S. 
cu r rency ;  o r  ( 3 )  i n  f o r e i g n  cur rency  o r  some medium o t h e r  than  
currency.  This  s e c t i o n  c o n s i d e r s  whether o f f e r s  of a l t e r n a t i v e  
payment w i l l  s a t i s f y  such o b l i g a t i o n s ,  and whether such 
o b l i g a t i o n s  may be enforced.  



31 USCA s e c t i o n  392 p rov ides  t h a t  " a l l  c o i n s  and c u r r e n c i e s  
of the  United S t a t e s . . . .  s h a l l  be l e g a l  t ender  f o r  a l l  d e b t s ,  
p u b l i c  and p r i v a t e . "  If a  c o n t r a c t  does  no t  s p e c i f y  t h e  medium 
of payment r equ i red ,  t h e  o b l i g a t i o n  may be f u l f i l l e d  by t ender ing  
payment of t h e  requ i red  sum i n  any " c o i n  and cur rency  of t h e  
United S t a t e s . "  A t  l e a s t  i n  one i n s t a n c e ,  where  t h e r e  was a  
l e g i t i m a t e  bus iness  reason f o r  doing SO, a  c o u r t  has he ld  t h a t  a  
c r e d i t o r  may r e s t r i c t  payment t o  c e r t a i n  forms of l e g a l  t ender  i f  
p r i o r  n o t i c e  is given.  That c o u r t  he ld  t h a t  a  r a i l r o a d  company 
could  r e q u i r e  passengers  t o  pay f a r e s  i n  n i c k e l s ,  r a t h e f j t h a n  
pennies ,  where its f a r e  machines accepted  on ly  n i c k e l s .  On t h e  
o t h e r  hand, a  c r e d i t o r  need n o t  a c c e p t  payment i n  a  medium o t h e r  
than l e g a l  t ender .  This  outcome does  n o t  change i f  a  c o n t r a c t  
s p e c i f i e s  only  t h a t  payment be made i n  " d o l l a r s " ;  a  c r e d i t o r  may 
no t  subsequen t ly  i 3 q u i r e  t h a t  payment be  made i n  any p a r t i c u l a r  
co in  o r  currency.  

A c l a u s e  i n  a  c o n t r a c t ,  r e q u i r i n g  payment i n  a  p a r t i c u l a r  
c o i n  o r  currency,  o r  i n  gold  o r  s i l v e r ,  may be enforceab le ,  b u t  
o n l y  i f  t h e  underlying o b l i g a t i o n  was c r e a t e d  on o r  a f t e r  October 
28, 1977. Congress determined i n  1933 t h a t  such c l a u s e s  were 
a g a i n s t  p u b l i c  p o l i c y ,  and could  b ~ ~ d i s c h a r g e d  by payment of a n  
e q u i v a l e n t  amount i n  l e g a l  t ender .  In  1977, however, Congress 
made t h i s  p r o h i b i t i o n  i n a p p l i c a b l e  t o  o b i j g a t i o n s  i s sued  on o r  
a f t e r  t h e  e f f e c t i v e  d a t e  of P.L. 95-147. 

P r i v a t e  p a r t i e s  may v o l u n t a r i l y  c o n t r a c t  t o  make o r  r e c e i v e  
paymentl&n a  medium of exchange o t h e r  than  United S t a t e s  l e g a l  
t ender .  It appears  t h a t  t h e  c p s e s  which pe rmi t  a  c r e d i t o r  t o  
demand payment i n  a  s p e c i f i e d  form of l e g a l  tender  would 
a u t h o r i z e  a  c r e d i t o r  t o  r e f u s e  payment i n  l e g a i g t e n d e r  where a  
c o n t r a c t  s p e c i f i e s  some o t h e r  form of payment. Such c o n t r a c t s  
a r e  no t  n e c e s s a r i l y  e n f o r c e a b l e ,  however; c o u r t s  have d i s c r e t i o n  
t o  r e q u i r e  s p e c i f i c  performance of t h e  c o n t r a c t  o b l i g a t i o n ,  o r  t o  
award payment of an e q u i v a l e n t  amount i n  damages, S p e c i f i c  
performance w i l l  be awarded on ly  i n  e x t r a o r d i n a r y  c i rcumstances ,  
where d o l l a r  damages 26e n o t  an  adequate  s u b s t i t u t e  f o r  t h e  
promised performance . F u r t h e r ,  wh2ie damages a r e  awarded, 
they must be denominated i n  d o l l a r s .  

C. Ob l iga t ions  of P r i v a t e  P a r t i e s  t o  t h e  U.S. Government 

The U,S. Government is n o t  r equ i red  by s t a t u t e  t o  demand 
t h a t  a l l  o b l i g a t i o n s  owed t o  it be pa id  with l e g a l  t ender .  
Therefore ,  t h e  U.S. Government may e n t e r  i n t o  c o n t r a c t s  which 
provide t h a t  payment be made i n  f o r e i g n  cur rency ,  gold o r  s i l v e r ,  
o r  some o t h e r  medium of exchange which is  n o t  l e g a l  t ender .  
Where a  c o n t r a c t  does no t  provide  how payment must be made, o r  
p rov ides  t h a t  payment be made i n  d o l l a r s ,  any form of l e g a l  
tender  must be accepted .  This  is because, a s  noted above, 31 
USCA s e c t i o n  392 p rov ides  t h a t  c o i n s  and c u r r e n c i e s  of t h e  United 
S t a t e s  " s h a l l  be l e g a l  tender  f o r  a l l  d e b t s ,  p u b l i c  and p r i v a t e ,  
p u b l i c  charges ,  t a x e s ,  d u t i e s ,  and dues ," 



Where a  c o n t r a c t  p rov ides  t h a t  paynent be made i n  something 
o the r  than d o l l a r s ,  however, s e c t i o n  392 does  n o t  r e q u i r e  t h a t  
t h e  U.S. Government accep t  on ly  l e g a l  t e n d e r .  S e c t i o n  392 
a p p l i e s  t o  only  those  d e b t s  which may be p a i d  i n  l e g a l  t e n d e r ;  i t  
r e q u i r e s  on ly  t h a t  where t h e  U.S. Government does  n o t  s p e c i f y  
o the rwise ,  payment i n  any U.S. c o i n  o r  cu r rency  w i l l  s a t i s f y  t h e  
d e b t .  I n  a d d i t i o n ,  t h i s  s e c t i o n  has  been he ld  t o  a u t h o r i z e  t h e  
U.S. Government t o  r e f ~ s 2 ~ t o  a c c e p t  payment of  t a x e s  i n  a  medium 
o t h e r  than  l e g a l  t ender .  Thus, f o r  t h e  purposes  of 31 USCA 
s e c t i o n  392, t h e  U.S. Government h a s  t h e  same s t a t u s  a s  a  p r i v a t e  
p a r t y  . 

31 USCA s e c t i o n  371 p rov ides  t h a t  t h e  money of account  of 
t h e  United S t a t e s  s h a l l  be expressed  i n  d o l l a r s  and decimal 
p o r t i o n s  t h e r e o f ,  and a l s o  p rov ides  g e n e r a l l y  t h a t  " a l l  accounts  
i n  t h e  p u b l i c  o f f i c e s  and a l l  proceedings  i n  t h e  c o u r t s  s h a l l  be 
kept  and had i n  conformity t o  t h i s  r e g u l a t i o n . "  Accordingly, 
judgments i n  United S t a t e s 2 3 0 u r t s ,  f o r  t h e  payment of damages, 
must be s t a t e d  i n  d o l l a r s .  In a d d i t i o n ,  it r e q u i r e s  t h a t  th$4 
IRS main ta in  records  and measure t r a n s a c t i o n s  i n  d o l l a r  terms. 
However, t h e r e  a r e  no c a s e s  address ing  t h e  q u e s t i o n  whether t h i s  
s e c t i o n  l i m i t s  i n  any way t h e  a u t h o r i t y  of t h e  Executive Branch 
t o  e n t e r  i n t o  o b l i g a t i o n s  no t  denominated i n  d o l l a r s .  In  any 
even t ,  t h e  U.S. Government i n  many i n s t a n c e s  has  been au thor ized  
by s t a t u t e  t o  e n t e r  i n t o  such c o n t r a c t s  (e.g., t h e  Commodity 
C r e d i t  Corpora t ion  may a g r e e  t o  b a r t e r  a g r i c u l t u r a l  commodities 
f o r  o t h e r  s p e c i f i e d  commodities ; t h e  United S t a t e s  Treasury may 
borrow for3fgn c u r r e n c i e s  and purchase and s e l l  f o r e i g n  
exchange).  The U.S. Government, however, would be s i t u a t e d  
s i m i l a r l y  t o  a  p r i v a t e  l i t i g a n t  seeking t o  en force  such an 
agreement i n  c o u r t .  

D. Conversian of Various Forms of United S t a t e s  Currency 
by Treasury 

Treasury  has  a  ve ry  l i m i t e d  o b l i g a t i o n  under e x i s t i n g  law t o  
conver t  c o i n s  and c u r r e n c i e s  of t h e  United S t a t e s  when reques ted  
t o  do s o  by lawful  ho lde r s  t h e r e o f .  That o b l i g a t i o n  is  set f o r t h  
i n  31 USCA s e c t i o n  773a: 

The lawful  ho lde r s  of t h e  c o i n s  o r  c u r r e n c i e s  of 
t h e  United S t a t e s  s h a l l  be e n t i t l e d  t o  exchange them, 
d o l l a r  f o r  d o l l a r ,  f o r  o t h e r  c o i n s  o r  c u r r e n c i e s  which 
may be l a w f u l l y  acqui red  and a r e  l e g a l  tender  f o r  
p u b l i c  and p r i v a t e  d e b t s .  The S e c r e t a r y  of t h e  
Treasury  is author ized  and d i r e c t e d  t o  make such 
exchanges and payments upon p r e s e n t a t i o n  hereunder i n  
t h e  manner provided i n  r e g u l a t i o n s  p r e s c r i b e d  by him. 

Nei ther  t h i s  nor any o t h e r  p r o v i s i o n  of law r e q u i r e s  
Treasury t o  redeem any p a r t i c u l a r  cu r rency  o r  c o i n  f o r  any o t h e r .  
F u r t h e r ,  any exchanges under s e c t i o n  773a must be made on a  
d o l l a r  f o r  d o l l a r  b a s i s ,  r a t h e r  on t h e  b a s i s  of t h e  b u l l i o n  va lue  
o r  t h e  numismatic value of c o i n s  o r  cu r rency  rece ived.  
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